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Court of Appeals of the District of Columbia 


No. 5717. ! 

1 

Palais Royal, Inc., a Body Corporate, Appellant, 

vs. I 

Della M. Orton. ! 


a Supreme Court of the District of Columbia. 

At Law. 1 

No. 76156. j 

Della M. Orton, Plaintiff, 
vs. 

Palais Royal, Inc., a Body Corporate, Defendant. 

United States of America, i 

District of Columbia , ss: j 

Be it remembered, That in the Supreme Courjt of the Dis¬ 
trict of Columbia, at the City of Washington, Jn said Dis¬ 
trict, at the times hereinafter mentioned, title following 
papers were filed and proceedings had in the abjove-entitled 
cause, to wit: 

I 

1 Declaration. 

Filed December 12, 1928. 1 

| 

In the Supreme Court of the District of Columbia. 

Law. Number 76156. j 

I 

Della M. Orton, Plaintiff, 

vs. j 

Palais Royal, Inc., a Body Corporate, Defendant. 

The plaintiff, Della M. Orton, sues the defendant cor¬ 
poration, doing business and having offices in the City of 
Washington, District of Columbia, for that, heretofore, to 
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1 PALAIS ROYAL, INC., VS. DELLA M. ORTON. 

* 

wit on or about the 13th day of December, A. D. 1927, the 
said Della M. Orton was and still is a good, true, honest, just 
and faithful citizen of the United States and as such has 
never been guilty, nor until the time of the committing of 
the grievances by the defendant as hereinafter mentioned, 
been suspected to have been guilty of a felony or any other 
crimes, by means whereof she, the said plaintiff, before the 
committing of the said grievances by the said defendant 
corporation, its agents, servants and employees, as here¬ 
inafter mentioned, has deservedly obtained and acquired 
the good opinion and credit of all of her neighbors and other 
good and worthy citizens of the United States, to wit, in 
the City of Washington, District of Columbia. 

Yet, the said defendant corporation, its agents, servants 
and employees, well knowing the premises, but contriving 
and maliciously and wickedly intending to injure the plain¬ 
tiff in her good name, fame and credit and to bring her into 
public scandal, infamy and disgrace, and to cause 

2 her to be imprisoned for a long space of time, and 
thereby to impoverish, oppress and "wholly ruin her, 

heretofore, to wit, on the 13th day of December, A. D. 1927, 
falsely and maliciously and without any reasonable or prob¬ 
able cause whatsoever, charged the said plaintiff with hav¬ 
ing committed a certain offense punishable by law, to wit, 
the crime of larceny, and upon such charge the said defend¬ 
ant corporation, its agents, servants and employees then 
and there forced and compelled the said plaintiff to go from 
one place or portion of the said plaintiff’s place of business, 
located at 11th and G Streets, Northwest, in the City of 
Washington, District of Columbia, to another place or por¬ 
tion of the said place of business; whereby and by reason 
whereof the said plaintiff was then and there imprisoned 
by the said defendant corporation, its agents, servants and 
employees, and kept in its custody and detained by the said 
defendant and deprived of her liberty and compelled to 
remain where she did not wish to remain and to go where 
she did not wish to go for a long space of time, to wit, for 
the space of tyro (2) hours, contrary to the laws of the 
United States and against the will of the said plaintiff and 
without any reasonable or probable cause whatsoever. 

Whereby the plaintiff was then and there greatly humil¬ 
iated, embarrassed, distressed, and put to great inconveni¬ 
ence, vexation, trouble and disgrace; and was for a long 
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PALAIS ROYAL, INC., VS. DELLA M. ORTO^. 

I 

space of time, to wit, for the space of two houj's, prevented 
and hindered from attending to and carrying pn her neces¬ 
sary and lawful affairs and duties; and is greaily injured in 
her credit and reputation and brought into public scandal, in¬ 
famy and disgrace amongst all of her friends, neighbors, and 
other citizens to whom her innocence in fhe premises 
was unknown; and said plaintiff has, by Reason of the 
premises, suffered great anxiety and paiii of body and 
mind and has been otherwise greatly injured ^nd damaged 
in her credit, reputation and circumstances. 

Wherefore the plaintiff claims of the defendant corpora¬ 
tion the sum of Ten Thousand Dollars ($10,(p00) besides 
costs. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

ALFRED GOLDSTEIN, 

Attorneys for Plaintiff . 


Defendant's Pleas to Declaration. 

Filed January 5, 1929. 

****** 


First Plea. 

The defendant, The Palais Royal, Incorporated, by its at¬ 
torney for plea to the declaration filed herein Admits that 
it is a corporation having an office and doing business in the 
city of Washington, District of Columbia. This defendant 
is not acquainted with nor has it any knowledge of the plain¬ 
tiff herein and can neither admit nor deny the other allega- 
tions contained in the first paragraph of the] plaintiff’s 
declaration filed herein. 

The defendant denies that it or its agents, servants, or 
employees contrived maliciously, wickedly or otherwise in¬ 
tending to injure the plaintiff in her good namej, fame and 
credit or otherwise or to bring her into public dcandal, in¬ 
famy or disgrace and that it caused her to be imprisoned for 
a long space of time as alleged or otherwise. The 
4 defendant denies that it or its agents, servants or 
employees intended to or did impoverish, bppress or 
ruin her on, to-wit, the 13th day of December, ^927, or at 
any other time. The defendant denies that it falsely mali- 
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ciously or otherwise without reasonable or probable cause or 
otherwise, charged the plaintiff with having committed any 
offense punishable by law or, to-wit, the offense of larceny. 
The defendant denies that it or its agents, servants or 
employees, on to-wit, December 13, 1927, or at any other 
time, forced or compelled the plaintiff to go from one place 
or portion of the defendant’s place of business located at 
Eleventh and G Streets, Northwest, in said city and Dis¬ 
trict to another place or portion of its said place of business. 
The defendant denies that the plaintiff was then and there 
or at any qther time imprisoned by the defendant, its 
agents, servants or employees and denies that the plaintiff 
was kept and detained in its custody or deprived of her 
liberty or compelled to remain where she did not wish to 
remain or to go where she did not wish to go for the space 
of, to-wit, two hours, or for any other time, either contrary 
to the laws of the United States or against the will of the 
plaintiff or otherwise, with or without reasonable or prob¬ 
able or anv cause whatsoever. The defendant further 
denies that through any act of it, its servants, agents or 
employees, the plaintiff was greatly or otherwise humili¬ 
ated, embarrassed, distressed, and put to great incon¬ 
venience, taxation, trouble or disgrace. The defendant 
denies that the plaintiff was prevented and hindered for a 
long space of time, to-wit, two hours or for any other time 
from attending to and carrying on her necessary and lawful 
affairs. The defendant denies that the plaintiff was injured 
in her credit or reputation or brought into public 
5 scandal, infamy or disgrace amongst her friends, 
neighbors or other citizens to whom her innocence 
was known or not known bv reason of anv act of omission 

* w 

or commission on the part of the defendant, its agents, 
servants or employees. The defendant further denies that 
the plaintiff has by reason of the premises or any act of 
omission or commission on the part of the defendant suf¬ 
fered great anxiety or pain of body or mind or otherwise or 
has been damaged or injured in her credit reputation or 
circumstances or in any manner whatsoever by this de¬ 
fendant. 

Wherefore the defendant avers and says that the plain¬ 
tiff ought not to have or maintain the alleged cause of 
action against it as set forth in her declaration filed herein. 
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Second Plea. 

The defendant by its attorney for further plea to the 
declaration filed herein avers and says that oni, to-wit, De¬ 
cember 13, 1927, the plaintiff was in the defendant’s place 
of business at Eleventh and G Streets, Northwest, in said 
District of Columbia, observing and looking ovcjr articles of 
merchandise which the defendant then and thpre had and 
was offering for sale to the public, w’hen the plaintiff ob¬ 
served an employee of the defendant while he was in¬ 
specting the safety of the defendant’s goods and for the 
protection of its property, whereupon the plaintiff de¬ 
manded of its employee so engaged by what right the de¬ 
fendant’s employee was observing her conduct and to 
which demand the defendant avers and says that its agent 
made no reply and thereupon the defendant avers and says 
that the plaintiff demanded that said employed accompany 
her to the office of the General Superintendent, of the de¬ 
fendant and that without any compulsion, hindrance or 
restraint whatsoever on the part of the defendant 
6 or its agent, employee or servant, the pjaintiff pro¬ 
ceeded to the office of the General Superintendent 
followed by the agent of the defendant and the plaintiff 
advised the defendant’s General Superintendent that its 
agent who had accompanied her was spying upon and 
watching her and the plaintiff further advised the defend¬ 
ant ’s General Superintendent that she did not require 
watching. The defendant further says that the plaintiff 
voluntarily, without any force or threat or persuasion, em¬ 
ployed directly or indirectly, entered the office of its Gen¬ 
eral Superintendent and upon completion of saicjl short con¬ 
ference of, to-wit, fifteen minutes, the plaintiff {voluntarily 
left the defendant’s place of business. 

Wherefore the defendant avers and says tha| the plain¬ 
tiff ought not to have or maintain her alleged cause of 
action against it and that the same should bej dismissed 
with the defendant’s costs. 

HARLAN WOOD, 
Attorney for Defendant. 
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Memoranda. 

January 7, 1929.—Note of issue and notice filed. 

June 11, 1931.—Jury sworn and respited (Proctor, J.). 
June 12, 1931.—Jury sworn and verdict for plaintiff for 
$ 1 , 000 . 

7 Motion for Neiv Trial. 

Filed June 15, 1931. 

##•*••• 

The defendant in the above entitled cause bv its attornev 

%> 

of record moves the Court to vacate and set aside the ver¬ 
dict of 1 ho jury rendered in said cause on the 12th day of 
June, 1931, and to award it a new trial herein upon the 
following grounds: 

(1) That said verdict is contrary to law. 

(-0 That said verdict is contrary to the evidence. 

(3) That said verdict is contrary to the weight of the 
evidence. 

(4) That said verdict is not supported by the evidence 
or pleadings. 

(5) That said verdict is excessive. 

(6) And for other reasons apparent on the record herein. 

HARLAN WOOD, 
Attorney for the Defendant. 

To Messrs. O'Shea, Burnett and Goldstein, 

Attorneys for the Plaintiff: 

Please take notice that the foregoing motion will be 
called to the attention of Mr. Justice Proctor on the 19th 
day of June, 1931, at 10 A. M., or as soon thereafter as 
Counsel mav be heard. 

HARLAN WOOD, 
Attorney for the Defendant. 

Service of a copy of the foregoing motion is 

8 acknowledged this 15th day of June, 1931. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

ALFRED GOLDSTEIN, 
Attorneys for the Plaintiff. 
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Memorandum Opinion. 

Filed July 30, 1931. j 

• • * • • • | # 

In my opinion the verdict in this case is deafly contrary 
to the great weight of the evidence. Therefore, l do not feel 
justified in allowing it to stand. Accordingly, the verdict 
will be set aside. 

Dated Julv 30, 1931. 

JAMES M. PROCTOR, 

I Justice. 

Supreme Court of the District of Colunibia. 

i 

Thursdav, Julv 30, 1931. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

* * * * # • j # 

Upon consideration of the motion for a new| trial filed 
in this cause and heretofore submitted to the bourt it is 
ordered that said motion be, and the same is hereby 
granted. Whereupon the verdict of the Jury rendered in 
this cause on June 12, 1931, is hereby vacated, set aside 
and for naught held and a new trial of this caus^ is hereby 
ordered. 

I 

9 Memoranda. 

February 1, 1932.—Jury sworn and respited (Luhr- 
ing, J.). j 

February 2, 1932.—Trial resumed, same jury, case 
argued and submitted to jury, prayers filed, verdict for 
plaintiff for $750 (Luhring, J.). j 

Motion for New Trial. j 

Filed February 5, 1932. 

##*#### 

The defendant in the above entitled cause by it^ attorney 
of record moves the Court to vacate and set aside the ver¬ 
dict of the jury rendered in said cause on the 2nd day of 
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February 1932, and to award it a new trial herein upon 
the following grounds: 

(1) That said verdict is contrary to law. 

(2) That said verdict is contrary to the evidence. 

(3) That said verdict is contrary to the weight of the 
evidence. 

(4) That said verdict is not supported by the evidence 
or pleadings, but at variance with the same. 

(5) That the cause of action alleged is not the cause of 
action proved. 

(6) That the Court erred in charging the jury as fol¬ 
lows : 

“It is for you to determine from all the facts and cir¬ 
cumstances of the case whether this plaintiff was deprived 
of her freedom of locomotion by the domination of either 
physical or mental restraint upon her. If you should 
10 li’nd from a preponderance of the evidence that this 
plaintiff was so totally deprived of her freedom of 
locomotion then you will be warranted in finding that she 
was imprisoned. * * * If the circumstances of the oc¬ 

casion, the conduct of Peterson and the manner and nature 
of his address to this plaintiff was such as to induce, in 
the mind of a reasonable person, the belief that he was 
about to remove her forcibly by physical power, if need 
be, if she did not go voluntarily; and if, under such cir¬ 
cumstances, she yielded and accompanied him to Palmer’s 
office, that would — imposition of such force or restraint as 
would amount to false imprisonment. 

For that said instructions presuppose the existence of alle¬ 
gations of fear, mental domination and restraint other than 
that caused by physical force as alleged in said declara¬ 
tion and for that there is no evidence in the case that the 
Plaintiff was either in fear, threatened fear or under the 
mental domination of the defendant or its employe at any 
time. 

(7) That said verdict is excessive. 

(8) And for other reasons apparent on the record herein. 

HARLAN WOOD, 
Attorney for the Defendant. 
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To Messrs. O’Shea, Burnett and Goldstein, 

Attorneys for the Plaintiff: j 

L 

Please take notice that the foregoing motion will be 
called to the attention of Mr. Justice Luhring on the 15th 
day of February, 1932, at 10:00 a. m., or as soon there¬ 
after as Counsel may be heard, or that ma^ be agreed 
upon between the parties hereto and subject tp the order 
of Court. 

HARLAN WOOD, 
Attorney for the Defendant. 

Service of a copy of the foregoing mption is ac- 
11 knowledged this 5 day of February, 193)2. 

JAMES A. O’SHEAi 
J. II. BURNETT, I 
ALFRED GOLDSTEIN, 
Attorneys for the Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, February 19,1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 


Upon consideration of the motion for a new] trial filed 
herein it is ordered that said motion be, and the same is 
hereby overruled and judgment on verdict ordered. 

Wherefore it is considered that plaintiff recpver of de¬ 
fendant herein the sum of Seven Hundred Fifty Dollars 
($750.00) with interest thereon until paid, together with 
costs of suit to be taxed by the clerk and have 
thereof. 


execution 


Memoranda. 


fixed at 


March 3, 1932.—Appeal noted, supersedeas! 

$1,500, or $100 cost undertaking, or $50 deposit, j 

March 9, 1932.—Supersedeas undertaking ($1,500) ap¬ 
proved and filed. 


2—5717a 
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Time to file Bill of Exceptions extended to and including 
April 4, 1932. 

12 March 31, 1932.—Time extended to and including 
April 15, 1932, to submit Bill of Exceptions. 

Assignment of Errors. 

Filed April 5,1932. 

**•##*• 

1. The Court erred in not directing a verdict for the 
defendant upon the opening statement of counsel for the 
plaintiff. 

2. The Court erred in interrogating the plaintiff so as to 
develop by his interrogation of the plaintiff a technical 
false imprisonment as distinguished from a simple assault 
as developed byi the interrogation of the plaintiff by her 
counsel. 

3. The Court erred in refusing to strike out the answers 
of the plaintiff in response to his interrogation of her in 
the development by such interrogation of a technical false 
imprisonment as distinguished from a simple assault as 
developed by the interrogation of the plaintiff by her 
counsel. 

4. The Court erred in permitting the witness Barrick to 
testify over the defendant’s objection as to the condition of 
the plaintiff in January 1928. 

5. The Court erred in refusing to direct a verdict for the 
defendant at the close of the plaintiff’s case. 

6. The Court erred in refusing to direct a verdict for the 
defendant at the close of the entire case. 

7. The Court erred in granting plaintiff’s instruction 
Number (Eleven) 11. 

8. The Court erred in denying defendant’s instructions 

Numbered One (1) Six (6), Eight (8), and Nine (9). 

13 9. The Court erred in instructing the Jurv as fol- 
lows: 

“The Court instructs the jury that in order to sustain the 
charge of false imprisonment it is not necessary for the 
plaintiff to show that the defendant, through its agents and 
servants, shut her up in jail or prison, but it is sufficient to 
show that the defendant, at the time and place alleged and 


PALAIS ROYAL, INC., VS. DELLA M. ORTON. 11 

in the manner alleged, totally restrained the plaintiff of her 
liberty or restrained her, in any manner, from going where 
she wished, or doing what she wished.” 

10. The Court erred in instructing the Jury ajs follows: 

“One is imprisoned when he is totally deprived of his 
freedom and locomotion, and whether he is deprived of it 
through physical or mental domination is entirely immate¬ 
rial. It is for you to determine from all of th|e facts and 
circumstances of the case whether this plaintjiff was de¬ 
prived of her freedom of locomotion by the dofnination of 
either physical or mental restraint upon her. If you should 
find from a preponderance of the evidence that this plain¬ 
tiff was so totally deprived of her freedom of locomotion 
then you will be warranted in finding that she was im¬ 
prisoned.” 

11. The Court erred in instructing the Jury a& follows: 


Question of 
totallv de- 

m/ 

jn the sense 
ised her to 


“So vou have to find from the evidence that 
fact, whether the plaintiff was unlawfully or 
prived of her freedom of locomotion;—totally i 
of an imposition on her of such restraint as ca 
feel that she was for the time being deprived of Her freedom 
and liberty of locomotion. It is not to be determined so 
much by considering what the particular belief 
ticular individual at the particular moment was, but it is 
to be determined by the considerations and circumstances 
which appeared to the mind of the plaintiff fr^m the sit¬ 
uation she found herself in. If the circumstances of the 
occasion, the conduct of Peterson and the manner and 
nature of his address to this plaintiff was such as to induce 
in the mind of a reasonable person the belief that he was 
about to remove her forcibly by physical power, if need be 
if she did not go voluntarily, and if under such circum¬ 
stances, she yielded and accompanied him t q Palmer’s 
office, that would be imposition of such force dr restraint 
as would amount to false imprisonment. But [f you find 
that under all the facts and circumstances that} appeal to 
the mind of this plaintiff at the time, a reasonable person 
would not have apprehended or believed thaj, Peterson 
was about to force her to go to Palmer’s offic^ if she re¬ 
fused to voluntarily go, then, in such situation, there would 
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not be the element of restraint such as is necessary to 
amount to a false imprisonment.’’ 

12. The Court erred in not discharging the Jury because 
of its misconception of its function in the questions 

14 propounded by a Juror to the Court, that a question 
of law was preventing the Jury from reaching its 

verdict. 

13. The Court erred in overruling defendant’s motion for 
a new’ trial. 

14. The Court erred in other respects apparent of record. 

i HARLAN WOOD, 

Attorney for the Defendant. 

Service of a copy of the foregoing assignment of errors 
is acknowledged this 5th dav of April, 1932. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

ALFRED GOLDSTEIN, 

Attorneys for the Plaintiff. 

Supreme Court of the District of Columbia. 

i Friday, April 15, 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

*#*#*## 

Come now’ the; parties hereto by their respective attorneys 
of record, and thereupon defendant by its attorney of 
record submits to the Court the Bill of Exceptions taken at 
the trial of this cause and prays that the same be signed and 
made of record nunc pro tunc, which is hereby accordingly 
done. 

15 Designation of Record. 

Filed March 18, 1932. 

• •*##*• 

The clerk of Court will please prepare the transcript of 
record on appeal in the above case and include therein the 
following: 

(1) Declaration. 

(2) Defendant’s pleas to the declaration. 
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, 

(3) Memoranda: Joinder in issue, note of issue and 
notice of trial. 

(4) Memoranda: Trial June 11, 1931; Trial resumed 

June 12, 1931. j 

(5) Memorandum: The verdict of $1,000 fori plaintiff. 

(6) The defendant’s motion for new trial filbd June 15, 

1931. j 

(7) The opinion of Mr. Justice Proctor granting new 

trial. | 

(8) Memorandum: Retrial resumed February 1st and 
February 2nd, 1932. 

(9) Memorandum: The verdict of $750 for blaintiff. 

(10) Motion for new trial filed February 5, 1932. 

(11) Memorandum: New trial denied and judgment on 
verdict. 


(12) Memorandum: Appeal noted March 3rdi 1932, with 
supersedeas of $1,500. 

(13) Memorandum: Order extending time for filing bill 
of exceptions. 

(14) Memorandum: Supersedeas undertaking of $1,500 
approved and filed. 

(15) Bill of exceptions and date of filing. 

(16) Assignment of Errors. 

16 (17) This designation. 

HARLAN WOOD, 
Attorney for Defendant. 

Received a copy of the foregoing designatio 
dav of March, 1932. 

JAMES A. O’SHEAl 
JOHN H. BURNETTf, 

ALFRED GOLDSTPfIN, 

Attorneys for Plaintiff . 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify thej foregoing 
pages, numbered from 1 to 16, both inclusive, tq be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 


ji this 18th 
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of this transcript, in cause No. 76156 at Law, wherein Della 
M. Orton is Plaintiff and Palais Royal, Inc., a body cor¬ 
porate, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of June, 1932. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk. 

18 In the Supreme Court of the District of Columbia. 

At Law. 

No. 76156. 

Della M. Orton, Plaintiff, 
vs. 

The Palais Royal, Inc., Defendant. 

Bill of Exceptions. 

i 

Be it remembered, that the above entitled cause came on 
for trial before Mr. Justice Luhring and a mixed jury of 
men and women on February 1st, and 2nd, 1932. Messrs. 
James A. O’Shea, .John H. Burnett, and Alfred Goldstein 
who appeared for the plaintiff and Harlan Wood who ap¬ 
peared for thei defendant, submit to the Court the Bill of 
Exceptions taken at the trial of said cause and thereupon 
tiie Court signed said Bill of Exceptions and ordered the 
same made a part of the record, now for then, which is 
accordingly done. 

The plaintiff, in order to maintain the issues on her part 
joined and as an opening statement to the jury duly im¬ 
paneled, made the following opening statement through her 
counsel and offered the testimony of the following witnesses 
and documentary evidence hereinafter appearing: 

Opening Statement for Plaintiff. 

Mr. Burnett: If the Court please, and you ladies and 
gentlemen, as I indicated to you at the outset, this is a case 
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in which we charge The Palais Royal, Inc. with false im¬ 
prisonment. The false imprisonment consisted of this: 
Mrs. Orton went in there on the 14th of December, 1927, to 
make a purchase. She purchased some beads, apd tied them 
about her neck, left the counter and came back ^igain. And 
upon her second trip there a man by the name of Peterson, 
a detective for the store, came over and said to her that if 
she did not leave the store he would place her under 
19 arrest, if she didn’t get out and started to escort her 
to tlie door. She objected very stren-ously, at which 
time other persons walked up, and Mrs. Orton insisted on 
going to the office. And she went to the office. And after 
that as a result of the excitement she had gone through with 
she was forced to be very quiet, and she lost about thirty 
pounds in weight. She was at the time under 4 very great 
nervous strain due to an experience she had Iliad at the 
Bureau of Printing and Engraving, where a young man was 

burned to death, and died in her arms. And at this time 

# 

she was on leave and was in a very nervous state. And this 
occasion at the Palais Royal just tore the rest of her nerves 
to pieces. 

And we expect to show you as a result of this she has and 
did suffer great pain, and that the Palais Royal, tyeing liable, 
as they were through their agent, under those circumstances 
she is entitled to a verdict. 

The Court: I understood you to say that he toc^k her from 
this counter to the office? 

Mr. Burnett: No, she went herself to the office, if the 
Court please, after the imprisonment that we qomplain of 
which is the arrest or sudden arrest, the mentaji imprison¬ 
ment, if I might call it that, of this agent Petersen, who was 
an agent and employee and servant of The Palais Royal, 
Inc. J 

The Court: What did he say to her ? 

Mr. Burnett: Told her if she did not leave the store he 
would place her under arrest. 

The Court: I see. 

Mr. Burnett: Which amounted to mental imprisonment. 

The Court: And she went to the office? 

Mr. Burnett: And she insisted on going to th^ office and 
straightening the matter out; and that she was no thief. 
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The Court: I see. 

Mr. Burnett: And she told him he could not talk to 

20 her in that manner; and she was taken to the office, 
directed to the office by him; not taken physically, or 

violently by him to the office, though Peterson did, we expect 
to show, take her by the arm to escort her to the door before 
she went to the office. 

Mr. Wood: I am going to move your Honor for a directed 
verdict on the opening statement. 

The allegations of the declaration are that this man force¬ 
fully assaulted the plaintiff, seized her and forced her to go 
from one portion of the store to another against her will 
and caused her and compelled her to remain there for a 
period of time of two hours. 

Now, the opening statement of counsel is not covered by 
any allegation in the declaration, and I do not think any 
cause of action is stated in the opening statement of counsel 
for the plaintiff, and I am going to ask your Honor to direct 
a verdict for the defendant on the opening statement. 

The Court: The motion will be overruled and an excep¬ 
tion. 

Mr. Wood: I thank you. 

To maintain the issues on her part joined the plaintiff, 
Della M. Orton, testified: 

I am a guide at the Bureau of Engraving and Printing 
and have been employed there since 1922. I was at the 
Palais Royal store about December 13, 1927, about 3:00 
p. m. in the afternoon. At that time I was on leave from 
my work and had been on leave for about two weeks prior 
thereto. Things would get on my nerves at work sometimes 
so 1 went out on leave. My physical condition was all right. 
I did have a physical ailment. A young man was burned to 
death at the Bureau of Engraving and Printing and I went 
to assist him, pulling his clothes off, and my arm was hurt 
and it has given me trouble since and that is why the doctor 
made me go out on leave. 

I went in Palais Roval at the door on G Street, the one 
nearest to Tenth. I walked to a table with some beads 

21 on it. I stopped and — at the beads. I bought the 
beads for 77c. I dropped them in my pocketbook 

and left the counter. 
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, i 

I then went around towards the middle of the store, pass¬ 
ing the stairway that goes to the basement, and as I made 
a turn at the stairway a man (Peterson) was back of me. 
I paid no attention to him. I went over to the hosiery 
counter to see if they had Ruby Ring hosiery. They didn’t 
have them, and I turned around and came l^ack, and the 
same man was back of me who was back of me over by the 
hosiery department. He was within reach of m|e. If he had 
been further back, it wouldn’t have got on myjnerves as it 
did, but he was right on my heels. I came bacjk to another 
jewelry counter and the man was still back of nje. I walked 
down the main aisle and stopped and was lookihg for a gift 
for my little niece in Kentucky, and there was jiot anything 
I could find on this counter and this man stepped at the 
other side of the jewelry counter, that is the n|iain jewelry 
counter at the 11th street entrance, about foijr feet from 
me. He started to come out with me and when we got to 
the Eleventh Street entrance I came to another man. I 
stopped and asked him, Peterson, in the presence of the 
other man, why he was following me. I did not know who 
the other man was. Mr. Palmer told me he was a man from 
headquarters but it was not Lieutenant Webef. Petersen 
took me by the arm and was shoving me as if I wasn’t going 
fast enough. He said, “If you don’t get out of] the store I 
will put you under arrest.” I said, “If I have done any¬ 
thing wrong or done anything I have no right |to do, since 
I have been in the store I am willing to prove jto you who 
I am.” When I mentioned Mr. Palmer’s name fie let go of 
me and I went with him to Mr. Palmer’s offiie. I have 
known Mr. Palmer for some time. Petersonj the store 
detective, was the one who took me by the ar}n and told 
me if I did not get out he would place me under ajrrest. Mr. 
Palmer told me to sit down and I said, “Mr. Pa|lmer, what 
have I done for this man to treat me this wayj” and Mr. 

Palmer said it was a mistake and he said, j“ Sit down 
22 and don’t cry and get yourself all worked up.” I 
sat down in his office at a little table. |I took the 
beads out of my pocketbook and said, “Here are the beads 
I bought and paid for and that is because I havejn’t been in 
the store but fifteen minutes up to this time.” [There was 
quite a crowd in the store. It was at Xmas shopping time. 


3—5717a 
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I told Mr. Palmer, “I don’t want to take the beads out of 

the store. I wish you would get a refund for them/’ Mr. 

Palmer called a clerk and brought me 77^. I said, 4 ‘Mr. 

Palmer I don’t want 77c. I want a refund to show I bought 

these heads in the store.” He gave me a refund slip which 

was admitted in evidence. Mr. Palmer got very angry and 

said, “Is that all I have to do, wait on you” and I said, 

“Yes, sir, becaush I have been treated the way I have.” 

I did not hunt up or seek out Lieutenant Weber and did not 

know him until the previous trial of this case. One or more 

people stopped and looked at me when Peterson took me by 

the arm. That was while we were on our wav to Mr. Pal- 

mer’s office. After this time mv nerves were terrible. When 

% 

I got home that night I just couldn’t sleep and I wasn’t able 
to sleep for several weeks afterwards, because I would 
wake up at night and all I could do was to see this man 
Peterson in my mind. I lost thirty pounds from December 
to the following loth of Februarv. Mv nervous condition 
had gotten well since the burning which occur-ed at the 
Bureau in March of 1922 because I was under the public 
health treatment and thev finally discharged me as all right 
and told me I should not think about the accident or have 
anvthing to annov me or it would bring back mv nerves. 
At the time of tlie Palais Royal incident I was under the 
care of Doctor Crowe, the Bureau Doctor. 

Cross-examination: 

I went over to talk to a gentleman who was not Lieut. 
Leber, although I did not so testify at the previous trial 
prior to Peterson’s grabbing me. He only referred to him 
in talking about the man as the one at the door. Dr. Crowe 
treated me off and on from 1922 at various times. 
23 I visited Dr. Crowe maybe two or three times a week 
after December 13. He had an office in the Bureau. 
I insisted upon Mr. Palmer giving me a due bill, a refund 
bill rather than cash as I wanted to protect myself. I did 
not have in mind then that I was going to see a lawyer. I 
onlv saw a lawver the next dav bv someone telling me to 
go. I gave him the due bill the next dav. I also asked Mr. 
Palmer to write out in his own handwriting, the name of the 
employee. I did that because I am alone in the world and 
had no one to protect me. Weber was a man who came to 
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me on the gallery and questioned me, while I Was in Pah 
mer’s office. After I asked Mr. Palmer for the due bill he 
became angry. I did not testify at the previous trial that 
Mr. Palmer became angry but that he accom-od^ted me and 
tried to quiet my nerves. Mr. Palmer did not a^k me to be 
quiet. 

Witness when asked if she was only protecting herself 
by getting Palmer to give her a refund memo, and the name 
of Peterson why she didn’t get the name of two lady cus¬ 
tomers who she testified witnessed Peterson’s grabbing her 
said: ‘‘Why should I want the names of the people around 
me? I didn’t go in there for trouble.” 

The first remark Mr. Palmer made to me was,[“That is a 
mistake.” The first remark that Peterson made when he 
grabbed me was, “If you don’t get out of the store, I will 
put you under arrest.” When he grabbed me jhe did not 
turn me loose until I mentioned Mr. Palmer’s n^tme. That 
was near the G Street entrance on lltli Street Which is the 
main entrance. He turned me loose near the ijlth Street 
door after I told him I knew Mr. Palmer. I could have gone 
out of two doors on lltli Street one near Mr. Palmer’s office. 
Xo one in Mr. Palmer’s office opposed my leaving. I stayed 
there voluntarily. I could have gone if I wanted to. Then 
the following transpired. 

The Court: Who suggested going to the office^-you? A. 
When he grabbed me I told him I would go witty him will- 
inglv, that Mr. Palmer knew who I was. 

0*7 

Q. You suggested going there to see Mr. Palmer? 
24 A. To Mr. Palmer’s office, yes, sir. 

The Court: All right. She suggested! going to 

Mr. Palmer’s office. j 

l 

I would judge that Mr. Palmer’s office is 100 c\r 150 feet 
from the main aisle or from the jewelry department. My 
salary in 1922 was $1380 and remains the same[ No one 
has accused me of being a thief, as a result of thijs incident. 
Xo one has ever denied me credit. I had credit before. 
People whom I guided through the Bureau of Engraving 
and Printing after the accident of 1922 got on my nerves 
so that I got in the package booth for a change, bi^t my arm 
would not allow me to remain there. I made no Maneuvers 
with my hands after I noticed Mr. Peterson watching me. 
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I did not engage in any loud talking, only I cried when he 
grabbed my arm. The next day after this happened I took 
the due bill and the memorandum showing the name of 
Peterson to Mr. O’Shea, at the suggestion of a friend of 
mine. I thought I could have the man arrested for assault. 

Redirect examination: 

The next day after the Palais Royal incident, I talked to 
Mr. Burnett as Mr. O’Shea was not in. Mr. Burnett said 
for me to go away and to come back at another time be¬ 
cause of my condition. 

Whereupon the following transpired; upon the examina¬ 
tion by the Court, witness stated: 

About fifteen minutes after I got in the store I noticed 
Peterson following me at the stairwav as I went from the 
jewelry counter to the hosiery counter. I thought he was a 
flirt following me from the street. He followed me from the 
hosiery counter to the jewelry counter, then to a scarf 
counter. I asked him why he followed me in the presence 
of the other man whom he talked to. Peterson then 
grabbed me by the arm and — started crying and he said, 
44 If you don't get out of the store I will put you under ar¬ 
rest.” He shoved me over to the wall about thirty five or 

fortv feet. The other man walked beside me. I then met 
* 

the two women whom 1 spoke to. He released me when 1 
said, “Mr. Palmar will tell you who I am.” The two men 
taking me up were Peterson and a plain clothes man 
25 from headquarters. He released me down-stairs 
and did not lead me to the balcony. We went up 
three abreast. 

Further questions? 

Mr. Wood: Yes, sir I do. I am somewhat embarrassed 
by his Honor’s questions because of a legal point I was 
going to. make about her testimony but I am sure your 
Honor will not consider that when it is made. 

Mr. Burnett: I do not quite get that. 

Mr. Wood: Will your Honor allow us to approach the 
bench. 

(The following conference was had at the bench out of 
the hearing of the jury:) 


21 


PALAIS ROYAL, INC., VS. DELLA M. ORTON. 

The Court: I did not understand what you 
about myself. 

Mr. Wood: The only testimony which lf er counsel 
brought out was that this man grabbed her, and there was 
nothing, no question, I should say asked her with respect 
to pushing her up the store. So that this bein^ a suit for 
false arrest, that would only constitute an assahlt. 

Mr. Burnett: No. 

i 

Mr. Wood: Oh, yes, it would only constitute an assault. 
But in reply to his Honor’s questions she has brought out 
he forced her up the store, and yet she testified-pl refer to 
the record for it—the minute he grabbed her, sbe told him 
she knew Mr. Palmer then he released her. 

The Court: You had better call her attention to the con¬ 
tradictory testimony. 

Mr. Wood: That is on account of the legal point. Of 
course, your Honor will not consider that in deciding that, 
but it is in the record. 

The Court: It is in the record, and the reason I asked 
that was that I could not get the picture myself. I didn’t 
know just when it was. 

Mr. Wood: Will your Honor permit me, for the purpose 
of the record, to object to his Honor’s questions for the rear¬ 
sons stated and his Honor will allow me an exception? 

The Court: You better move to strike them out and in¬ 
struct the jury not to consider them. 

26 Mr. Wood: I request his Honor to strike from the 
record his questions, and the answers thereto, and 
instruct the jury to disregard the same. 

The Court: The motion is overruled and an exception. 

Mr. Wood: I thank you. 

i 

Further cross-examination: 

Peterson grabbed me by the arm. I was crying when he 
grabbed me and I asked him if I had done anything I had 
no right to do I was willing to go to the office, \yhen mak¬ 
ing the turn at that stage when these two old lddies said, 
“What is the matter?”, he let me go and thei| we went 
around to Mr. Palmer’s office. j 

Thereupon, further to maintain the issues jbined, the 
plaintiff offered as a witness Doctor John W. Crowe: 


\> v ere talking 
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I am a physician and have been so engaged in the District 
of Columbia for the past thirty years. I am the physician 
in charge at the Bureau of Engraving and Printing. I 
know the plaintiff, Della M. Orton, and have known her for 
about ten years. I recall treating her in 1922 for some 
burns she received. Her nerves were somewhat disturbed. 
This condition manifested itself in nervous headaches, her 
condition was hysterical at times which lasted for some lit¬ 
tle period after the accident in the bureau. I recall her 
condition in November 1927, she was slightly nervous but 

not markedlv so. 

» % 

The witness was presented with plaintiff’s exhibit Num¬ 
ber 2, which is as follows: 

‘ 4 November 14, 1927. 

“Captain William C. Fischer, 

“Watch Division. 

“Sir : 


“One of the employees on the Guide Force under your 
charge, Mrs. Della M. Orton, is suffering with a severe con¬ 
dition of her nervous system for which I am advising a pro¬ 
longed rest covering a period of perhaps a month or 


27 


more. 

“I have gone into her case closely and I find that, 
owing to her present condition, she is not in a fit 
condition to continue her work and unless she could get awav 
entirely from routine duties, housework and everything else, 
practically go into a sanatorium for a period as above 


stated she is liable to go down with a nervous state that 
may keep her out for a long period. 

“I would therefore request that you kindly excuse her, 
beginning at once and let her go to a quiet home or sana¬ 
torium, whichever she can arrange for, but will report to 
me occasionally to watch her case and notice the progress 
and results of treatment. 

“ Appreciatinglv vours, I am, 

“Respectfully, 

4 ‘ JOHN W. CROWE, M. D., 

‘ ‘ Medical Office r. * ’ 


The exhibit refreshes my recollection as to her condition. 
She was decidedlv nervous. I had made an examination of 
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her within a day or two prior to writing that letter. I have 
seen her off and on since November 14, 1927, ih December, 
1927, and January, 1928. The letter states her condition 
very completely at the time I wrote it. 


The foregoing exhibit was introduced into evidence by 
agreement of counsel. 

The plaintiff in December, 1927, was in quit^ a nervous 
state. She required rest and was physically Enable to do 
her work. I had a history of her case as of December, 1927, 
and a statement as to the occurrence in the Palais Royal. 
Her condition was worse after the Palais Royal incident. 
It manifested itself by inability to do work, headaches, hys¬ 
teria, restlessness, insomnia, the usual manifestations of 
neurasthenia. 

Cross-examination: 

I do not have the original official records of the dates I 
treated the plaintiff from 1922 to the present time, but I 
do have a transcript. 

28 Whereupon counsel for the plaintiff presented the 
witness with a transcript of the record. 

This is a true transcript of the official record. There is 


no record of my treatment of her in December, p27, nor in 
January or February of 1928. There is no record until 1930. 
Personally I did not treat her from November 1^27 to 1930. 
I saw her frequently. I dare say this record is ja facsimile. 
It is in my own handwriting. When a person comes to me 
for treatment, records are made and when a person inter¬ 
views me no records are made. Although her condition was. 
worse in December, 1927, than it had been for sonjetime prior 
thereto, I made no record of it. According to myj records the 
last time I saw the plaintiff was on November 28, 1927, and 
the next time that I saw her was on the 21st of July, 1930. 
It is compulsory for me to keep a record of evjery visit of 


every employee to my office. She did not come (:o me as an 
employee for treatment although she was one and I was paid 
to treat employees. I do not know as a matter of fact 
whether I saw her in December, 1927, or not. I would not 
sav ves or no. I refer to the records and the sime answer 


would apply for every intervening month from 
1927, to July, 1930. 


November, 
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Redirect examination: 

Mrs. Orton consulted me at my home on two or three oc¬ 
casions and the records I have would not show that because 
this record is a copy of an official government record. I have 
my tiles at home. I could not get my records today as my 
files are being re-arranged. A rest is the best cure for 
nervousness and literally the only cure, and as I knew the 
history of the Palais Royal experience it would make her 
condition harder to cure. 

Recross-examination: 

I say rest is the only cure for nervousness, whether it be 
at home, in a quiet sanitarium under a physician’s care and 
guidance or any other means. It would be a bad thing for an 
employe like Mrs. Orton who was recommended for extended 
leave to get into a crowded store around Christmas time, 
and it would be a violation of my instructions if I had 
29 given her such instructions. She is not at the present 
time completely cured. I have seen her very recently. 
Her present condition could be attributed to what happened 
at Palais Roval. 

m/ 

Her present condition could possibly relate back to the 
incident in 1922 as well as her employment in crowds at the 
Bureau of Engraving and Printing. 

To further maintain the issues on her part joined, the 
plaintiff called as a witness Mrs. Mabel M. Barrick: 

I know the plaintiff. She is my sister-in-law. I recall 
seeing her after Christmas of 1927. We took her to visit 
her sister at Indian Head, Maryland. 

Whereupon the witness testified over the defendant’s ob¬ 
jection that the plaintiff was extremely nervous when she 
saw her in January, 1928. The ground for the objection was 
that there was no claim made for future pain and suffering, 
the damages being limited according to the allegations of 
the declaration! The plaintiff was easily upset. I had seen 
her about a month prior to Christmas of 1927, sometime in 
November, prior to Thanksgiving day. At that time she 
was normal. I am a registered trained nurse and have been 
since 1915. 

Cross-examination: 

The plaintiff was nervous in November but just about like 
anybody else, it was prior to Thanksgiving day. 
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Redirect examination: 

I observed Mrs. Orton’s weight in January, 1928, and I 
would say that she lost from twenty to thirty pounds, from 
November, 1927, to January, 1928. 

To further maintain the issues on her part joined, the 
plaintiff called as a witness Alice Barrick Schroeder: 

I am the sister-in-law of the plaintiff. I savf the plaintiff 
in December just before Xmas of 1927. She wis in a highly 
nervous state. She was crving and wanted to! stav to her- 
self all the time. She shunned and avoided all members of 
her family. She could not sleep. She was in a| highly nerv-, 
ous state. I saw her in October and November. Her 
30 condition at that time was normal. She was of a 
very cheerful disposition. She began tb lose weight* 
in January, 1928, during the whole ensuing ydar. I would 
say she lost about thirty pounds. j 

Cross-examination: 

I did not know that on November 14, 192^, the doctor 
at the Bureau of Engraving and Printing advised the 
plaintiff’s superior officer that because of the severe con¬ 
dition of her nervous system that he had advised a pro¬ 
longed rest and treatment in a sanitarium, ij did not see 
anything in November or December which wquld lead me 
to believe that my sister was anything but normal. 

The plaintiff, to further maintain the issues on her part 
joined, called as a witness May Lastfogel, who on direct 
examination testified: 

In 1927 I was living with the plaintiff at 1337 Taylor 
Street, Northwest and had been living with her two and 
one-half years prior thereto. I recall seeing her come 
home on the afternoon of the 13th of December 1927. She 
was highly nervous and hysterical. She cripd and was 
so weak from nervousness that I had to undress her and 
put her in bed and she was in that state for about a week, 
and I had to feed her. She lost weight and ha£ never been 
right since. I was with her for about six months after 
December and her health was so bad that she had to give 

4—5717a 
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up her house and we had to move. I know she lost twenty- 
five or thirty pounds easily and she was terribly thin and 
did not want her familv to see her because she had lost so 
much weight. i Her condition before this dav in December 
was perfectly fine because I know she was getting ready 
to do her Christmas shopping telling me who all she was 
going to buy her presents for and I did not notice any¬ 
thing wrong with her until that dav. 

Cross-examination: 

She was not on leave of absence on December 13, 1927 

because of anv recommendation of her doctor. I saw her 

% 

every day and I was not employed but she was. She 
worked every day except when she had leave. I won’t say 
she wasn’t off anv dav but I don’t remember anv dav, but 

ft ft ft' * 7 

I will sav if she was off she was doing Xmas 
31 shopping. I know she went to a lawyer’s office on 

December 14, 1927. I called a doctor for her. I 
don’t remember who I called. 

The plaintiff announced her case closed and the defend¬ 
ant moved and argued for a directed verdict, on the fol¬ 
lowing grounds: That (a) there is a variance between the 
proof and the allegations in that only an assault had been 
proved when false imprisonment had been alleged, and 
(b) that by the plaintiff’s own testimony she voluntarily 
went from one place in the defendant’s place of business 
to another, and (c) that as there was no allegation in the 
bill of complaint that the plaintiff was forced and com¬ 
pelled to go from one place in the plaintiff’s establishment 
to another through fear of bodily harm, no cause of action 
had been established. 

After consideration of the motion the Court overruled 
the same and granted the defendant an exception. 

Thereupon the defendant called as a witness Mrs. Nora 
Miller: 

I do not know the plaintiff. I am employed at S. Kami’s 
and have never been employed at Palais Royal. I know 
Martin Peterson a private detective. He is in Copen¬ 
hagen, Denmark. I have received post cards from him 
with no return address on them, only the foreign postmark. 
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To further maintain the issues on its part joined the de¬ 
fendant called as a witness Cecelia A. Clarke, who testified 
substantially as did Nora Miller. 

To further maintain the issues on its part joined, the 
defendant called Jane Cruz: 

I have been employed at the Palais Royal for about 
thirteen years. I remember the occasion on the 13th of 
December 1927, I was standing at the jewelry counter and 
I heard some loud talking at the head of thb stairs. I 
looked over and saw a customer in conversation with a 
gentleman standing at the head of the stjairs. I did 
32 not know who the gentleman was at thHt time but 
1 found out afterwards that he was Lt. Weber. Mr. 
Peterson was standing at the head of the jewelry counter 
near mo. T turned around and happened to look over that 
way and I heard the customer say, “That man is watching 
me.” She was speaking to Lt. Weber. Then hjVeber beck¬ 
oned to Peterson to come over to him. The n^xt thing I 
saw was then going towards Mr. Palmer’s bffice. The 
jewelry counter is within plain view of Mr. Palmer’s office. 
Mr. Peterson and the customer walked off towards Mr. 
Palmer's office. The customer was in front anjd Peterson 
was in back. At no time while they were in rrjv presence 
did Mr. Peterson shove or push or talk to her. Lt. Weber 
was about 15 feet from the counter to the sfairs. The 
plaintiff and Peterson went down the main aisle to the 
stocking counter and then turned and went down another 
aisle in the direction of Mr. Palmer’s office. The plaintiff 
was not crying, she had her hand up in the air pointing 
to Mr. Peterson, but I could not tell what she was saying. 

Cross-examination: 

The first time I saw’ Mrs. Orton w’as when I Jieard loud 
talking. I had not noticed Lt. Weber until that time. I 
do not know what happened to Mrs. Orton prior to the 
loud talking. I did not have my back to Peterson. I had 
my face towards him. I saw Peterson prior to when Lt. 
Weber beckoned to him. I am still working at! the Palais 
Royal. Mr. Peterson w’as in the rear of Mrs. Carton. She 
turned around and was throwing her hands up in the air. 
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Redirect examination: 

Nothing happened to attract my attention on that date 
until I heard the loud talking which the customer was en¬ 
gaged in. 

To further maintain the issues on its part joined, the 
defendant called as a witness Laura George: 

During the month of December, 1927, T was employed in 
the leather goods department at Palais Royal De- 
33 partment store and my counter was opposite the 
jewelry counter on the G Street side of the store. I 
was on the left of two counters and I could see the stair¬ 
way as well as the front door. I should say that the coun¬ 
ter where I was employed was about four or five feet from 
the stairway leading to the basement. An aisle-way sepa¬ 
rates the leather goods department from the jewelry de¬ 
partment. I don’t recall Mrs. Orton on December 13, 1927, 
but I remember she was the ladv who entered the store 
that day. My attention was attracted to her acting queerlv 
and her talking loudlv. I saw Mr. Peterson that dav. Mr. 
Peterson was standing at the G Street door. When I heard 
the loud talking! Mrs. Orton was approaching Lt. Weber, 
standing at the stairway leading to the basement. Peter¬ 
son did not follow her to Weber. Lt. Weber beckoned 
Peterson to come to him. I noticed Lt. Weber talking to 
her. I saw Peterson and Lt. Weber engaged in a conver¬ 
sation. At that time Mrs. Orton had started towards the 
balconv. She started alone. Peterson thereafter followed 

m/ 

her about three feet behind in the direction of the balcony. 
The next time T saw Lt. Weber he was standing on the 
balcony, then I became engaged with a customer. 

Cross-examination: 

The first time I saw Mr. Peterson he was standing at the 
G Street door and came to the jewelry counter. That only 
took a minute. I had no customer at that time. I know 
Jane Cruz. I did not see Mr. Peterson and Mrs. Cruz 
talking. She was standing at the jewelry counter which 
separated her from Mr. Peterson. He was facing her. I 
never noticed Mrs. Orton until the loud talking. The plain¬ 
tiff was walking away from the jewelry counter when she 
started to talk loudly. I looked up and saw Mrs. Orton 
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talking to Lt. Weber. So far as I know Mr. Peterson 
never even talked to Mrs. Orton from the tim^ he left the 


G Street door. I did not see Mrs. Orton c 
during his progress from the G Street door 


ose to him 
from where 


I was standing. She said, 44 That man is following me.” 

The defendant, to further maintain the issued on its part 
joined, called Albert K. Baker: 

34 I have been employed at Palais Royal for six years 
at this time. In 1927 I was the floor manager of the 
main aisle of first floor. I recall the incident oh December 
13, 1927, in which Martin Peterson was involved. I was 
standing at the jewelry section. I heard some loud talking 
on the other side of the jewelry counter. I turjned around 
and looked over and the lady who was standing] pointed on 
this side of the counter and said, “That man (s watching 
me” (referring to Peterson). She stopped and looked 
around very excitedly and then walked over to the head 
of the stairs. I did not know at the time to whom she was 
talking but I know now it was Lt. Weber. I saw Peterson 
at the time she was engaged in loud talking. TTe came up 
beside me. He told me that the woman was acidising him 


ay. Go on 
it to the G 
o go up to 
he would 
lconv. Lt. 


of watching her. I said, “Walk away, walk aw 
out. Don’t pay any attention.” Then he wer 
Street door. Weber fold her she would have f| 
see Mr. Palmer that he was manager, that 
straighten it out and pointed up towards the ba 
Weber called Peterson and said, “This lady isk making a 
complaint against you. I have sent her to the office. You 
had better go up with her. And Peterson started down the 
aisle behind her, I should say six or eight feet. jAt no time 
during the loud talking at the beginning of the conversation 
did Peterson ever sav anything to her or seize !her bv the 
arm. They were within my vision at all timef; from the 
time they left the stairway until they reached tpe stairway 
leading up to the balcony where Mr. Palmer’s ojfice was. 

Cross-examination: 

I 

Mv attention was first attracted to Mrs. Orton [because of 
the loud tone of her voice. I turned around butjdid not go 
over to see what was the trouble. I was not handling a 
complaint at the time. She was not in my section or aisle 
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on the main floor. At that time Peterson was in the same 
aisle with me. I did not say anything to Peterson, then in 
a moment or two lie said that, “I am watching her.” I 
said, “Walk on a wav, get out of the store. Get a wav 
35 from her if she thinks that.” It was a few minutes 
before I heard Mrs. Orton say, “That man is watch¬ 
ing me”, before I saw Peterson. 

Abbie Stuart Tihgley, who, being sworn, testified: 

I am employed at the Palais Royal and have been for 
six years as Employment manager. I work next to Mr. 
Buckley on the balcony on the first floor adjacent to Mr. 
Palmer’s office. Mr. Palmer’s office was open and I could 
look into it. I remember the incident on December 13, 
1927 of the ladv coming to Mr. Palmer’s office and making 
a complaint. I was sitting in my office in the balcony over¬ 
looking the first floor and I heard someone talking very 
loud down there and I saw a woman coming up the aisle 
followed by Mr. Peterson, about four or five feet. When 
she got to the top of the steps the woman asked for Mr. 
Palmer. He was in his office with the door shut. I went 
in and called to him. Mrs. Orton told him that this man, 
referring to Mr. Peterson, was watching her and thought 
she was a shoplifter, so Mr. Palmer asked her if Peterson 
had touched her and she said, “No.” I did not pay any 
particular attention to the rest of it except that she ex¬ 
pressly said that the man had not even spoken to her or 

touched her. Shortlv thereafter Lt. Weber came to Mr. 

% 

Palmer’s office. I could observe almost the entire first floor 
from where I was sitting on the balcony. 

Cross-examination: 

All that happened up in the office was that Mrs. Orton 
said that Peterson did not touch her or do anything to 
her. She was to pieces, when she got up to the balcony. 

The witness was interrogated by the Court and said: 

I mean to say that a person went to pieces or looked 
like she had gone to pieces as the plaintiff because she got 
very excited and was waiving her hands and was talking 
very loud and fast. 
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To further maintain the issues on its par^: joined, the 
defendant called Robert E. Buckley: 

I am President of the National Permanent Building As¬ 
sociation, located at 949 9th Street, N. W. In December 
of 1927, I was General Superintendent of Ipalais Royal 
with an office on the Balcony of the ffrsf floor. I re- 
36 call the incident that happened in December 13, 
1927. My attention was called to somj) commotion 
on the main floor, loud voices, and I looked over to see 
who it was and I noticed a lady coming towards the steps 
followed by the store detective Mr. Peterson. The plain¬ 
tiff said that this man was watching her as though she had 
stolen something or was going to steal. I questioned her 
as to whether he had said anything to her or done anv- 
thing to her to cause her to feel like that and slje said 44 No, 
but he has been watching me and I knew that he had that 
in mind.” She was verv excited and although I tried to 
reason with her to get her calm, she did not s^eem able to 
calm herself. At no time during the course of mv obser- 
vation of Mrs. Orton and Mr. Peterson coming to mv office 
did I observe him touch her. He was walking several feet 
behind her. The plaintiff complained and reiterated over 
and over again that Peterson had been watching her, that 
was her chief complaint. She said he did nothing or said 
nothing to her but just kept watching her. I ^tm not con¬ 
nected with Palais Royal in any way and have no interest 
in this controversy. When I heard the loud noise I con- 

w 

tinued to observe what was going on. I was one of those 
in charge, the general superintendent. I was subordinate 
to Mr. Case, the general manager. I was in charge of any 
commotion on the first floor and I would giv<} my atten¬ 
tion to it. I turned her over to Mr. Palmer t|o see what 
he could do. Mr. Peterson did not deny Mts. Orton’s 
accusation that he had been watching her. ^hen Mrs. 
Orton said, “He thought I was a thief.” He did not deny 
it. Peterson never opened his mouth at any time Mrs. 
Orton was on the balcony. I asked Mrs. Orton if Peter¬ 
son had touched her because she was in such an excited 
frame of mind, I imagined something had be^n done to 
cause her to be that way. She said this man had been 
watching her as though she was a thief and th^t is all. I 
asked her if he had touched her or what he h^d done to 
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her to cause her to be that wav and she said that he had 
not done anything at all to her just watching her. 

37 The store was quite crowded that afternoon. Lt. 
Weber was in plain clothes. Peterson was the house 

detective employed for the holidays. Weber just happened 
to be in the Palais Royal that day. It was Peterson’s 
business to watch people around the store. Our instruc¬ 
tions to Peterson were not to make any arrests, but to get 
in touch with Mr. Palmer if anyone was caught stealing. 

The defendant, further to maintain the issues on its part 
joined, called as a witness Charles J. P. Weber: 

In 1927 I was Detective Weber of the Metropolitan Po¬ 
lice Force of the District of Columbia and I am now a 
Lieutenant and am still on the police force, with which I 
have been connected for thirtv vears. On December 13, 
1927 I was in plain clothes and in charge of the shopping 
squad which is a detail of uniformed men who are placed 
in civilian clothes and put into the shopping district dur¬ 
ing the rush season for the purpose of protecting the public 
and preventing violations of law. I recall the incident 
happening in Palais Royal in December 13, 1927. I was 
standing near the center of the store, at the stairwav which 
leads to the bhsement. I came in the G Street entrance 
and stood in close by the stairway leading to the base¬ 
ment. I observed Peterson on the west side of the G Street 
entrance. I observed a lady, as she started towards me. 
She was in a very excited and flustered condition and com¬ 
plained about Peterson. Pointing to him she said, “That 
man over there told you I was a shoplifter, told you to 
watch me, and he has been following me.” I said, “No, 
I haven’t spoken to that man at all. He belongs here in 
the store and is an employee, and if he has annoyed you 
or anything why report him to Mr. Palmer.” Then I 
turned around to look at Peterson and called him over 
and I told him, “This lady is complaining to me that you 
have been following her and annoying her. Take her to 
Mr. Palmer and let her make her complaint up there.” 
So the lady said, “I know Mr. Palmer.” I think she said 
she was a relative of Mr. Palmer. They started off 

38 and went to Mr. Palmer’s office and a little later I 
walked to the office myself. I have no recollection 
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that Mrs. Orton during her conversation with me said that 
Peterson had grabbed her, pushed, or shoved her. During 
no time that I saw Mrs. Orton and Mr. — standing near 
the G Street door while I was standing near |he stairway 
touch her, grab her or push her. So far as I observed he 
did not at any time push her, shove her or grab her while 
enroute to Palmer’s office. 

It seems to me that while en route to Mr. Palmer’s office 
Mrs. Orton was a little ahead of him but I am liazy on that. 
At no time in my presence did Mrs. Orton complain that 
Peterson had grabbed her, pushed her or shoved her. 

Cross-examination: 

Mrs. Orton was in Mr. Palmer’s office before I arrived. 
There was nothing about my appearance to incjlicate that I 
was an employee of the store. When this thing happened I 
had just arrived in the store and glanced ovir and Mrs. 
Orton came right towards me. I can’t recollect whether 
there was another man around him. There \jere several 
tables between Peterson and Mrs. Orton. I kiiew she was 
pointing to Peterson at the time. I had not syid anything 
to her previous to that time. I did not know l^er. Then I 
called Peterson over. I called him over to tel|l him to go 
with the ladv to Mr. Palmer’s office so that when she made 
the complaint that Mr. Palmer could talk to himjat the same 
time and he could tell him what happened. When I beck¬ 
oned to Peterson, he came up to where I was standing, and 
then I told him tha?/ this lady complained that j he was an¬ 
noying her. I did not see Peterson talk to a floyr manager. 
I have no recollection of it. I know a Mr. Ba[ker, a floor 
walker. I don’t recollect seeing a Mr. Baker untill after they 
went up to Mr. Palmer’s office. I don’t recollect who the 
police officer was at the time who was detailed to the store. 
It has been three years and in addition to that the men were 
changed every two hours. Without reference to the actual 

schedule of the day it would be impossibly for me to 
39 tell what officer was in the store. Peterson did not 

talk to this ladv at all at anv time so far as I recall 

* * 

and when I told him about it he said in Mrs. Orton’s pres¬ 
ence, “I haven’t bothered the woman. I haven’t said any¬ 
thing to the woman.” “I didn’t tell the ladv tc\ get out of 

5—5717a 
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the store.” From the way she talked to me whatever she 
claimed occurred, occurred before I came in the store be¬ 
cause they were some distance apart when I came in. 

Redirect examination: 

Mrs. Orton did not say to me that Peterson had grabbed 
her. 

To further maintain the issues on its part joined, the 
defendant produced John R. Palmer: 

I am the Superintendent of Palais Royal and was em¬ 
ployed there in 1927 and have been employed there for over 
thirty-eight years. The plaintiff in this case is a relative of 
mine through marriage. My office is enclosed and was about 
eight feet bv ten feet and was on the right side of the bal- 
conv from the stair wav door. Miss Tinglev and Mr. Bucklev 
and myself occupied the balcony offices. I recall Mrs. Orton 
coming to my office December 13, 1927. I heard a woman 
talking loud or it sounded like a woman’s voice coming up 
the steps to the balcony. When I got to the doorway to my 
office on the balcony I went out and she said, “Mr. Palmer, 
I brought this man up here. He has been following me. He 
thinks I am a shop-lifter.” 

She wanted me to examine her packages and see what she 
had. I said, “Why, I have no reason to do that.” I said. 
“Did he touch you?” She said, “No, he didn’t touch me, 
nor he didn’t say anything to me. He was just following 
me.” She had a string of beads there in her bag, which I 
believe cost 77 cents. She had her ticket for the beads and 
she wanted a refund for them. So she was talking in kind 
of a loud voice you know, and all excited, and I tried to 
accom-odate her the best I could. I sent the girl down to 
get a refund for the beads. She brought up the 77 cents 
for the beads, and Mrs. Orton said, “I don’t want that. I 
want a refund slip showing that I purchased these 
40 beads.” She wanted the slip signed by the store 
showing that she had purchased them. So then I sent 
the girl down with the slip, to have it signed. Then she 
asked for the man’s name she was accusing of following 
her. And I wrote that down (Peterson’s name) on a piece 
of paper and gave it to her. All together I would say Mrs. 
Orton was in my office from twentv to thirtv minutes. I 
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did not ask her to remain there. I tried to c^lm her down 
so I could talk, so I could get some sense outj of her as to 
what she was doing. I wanted to reallv find ojut if the man 
had done anything to her or not. I did not takje hold of her. 
Lt. Weber came up in a few minutes afterwards. 

Cross-examination: 

What prompted me to ask Mrs. Orton if Ipeterson had 
touched her was that he had been instructed not to ever 
touch anybody. I wanted to find out if he hjad. When T 
asked him whether he had touched her, Peterson said, “I 
don’t know what it’s all about.” It was his duty to follow 
anyone that looked suspicious. 

Whereupon the defendant announced its case closed and 
moved the Court to direct a verdict for the defendant on 
the whole case on the following grounds: 

(a) Because of a variance between the proof and the 
allegations of the declaration. 

(b) Because the plaintiff had failed to sustain the burden 
of proof. 

Whereupon the Court recessed and after Ireccss over¬ 
ruled the defendant’s motion allowing an exception. 

Whereupon the plaintiff offered Instructions Numbered 
1, 2, 3, 4, 5, fi, 7, 8, 9, 10, — 12, all of which were refused ex¬ 
cept number 11, and the defendant offered ilnstructions 
Numbered 1, 2, 3, 4, 5, 6, 7, 8, and 9; numbers [1, 6, 8, and 9 
were refused. 

Plaintiff’s Instruction 11. 

Jf the jury find for the plaintiff then in assessing dam¬ 
ages the jury are at liberty to consider the public. 
41 place of plaintiff’s restraint, the publiclity given to 
plaintiff’- restraint at such place by tjlie acts and 
words of defendant’s employees, if any, and!the persons 
who heard of and saw the restraint of plaintiff by defend¬ 
ant's employees. 

(F. I. 47.) Granted. 

■ 

To the granting of which instruction the defendant ob¬ 
jected on the ground that there was no evidence| of any pub¬ 
licity attached to the alleged arrest or that anyone in the 
store knew her at the time of the alleged arrest. 
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The Court thereupon denied defendant’s instruction- 1, 6, 
8, and 9. 

Defendant’s Instruction #1. 

The jury are instructed as a matter of law that they 
should return a verdict for the defendant. 

To the refusal to grant Instruction Number One (1) the 
defendant excepted on the grounds stated for the motion for 
a directed verdict on the whole case. 

Defendant’s Instruction if6. 

The jury are instructed as a matter of law that if the plain¬ 
tiff Della M. Orton, could have refused to have accom¬ 
panied defendant’s employee to the office of the defendant’s 
Superintendent and not have been molested in such refusal 
or in any manner restrained bv her refusal that her action 
in accompanying defendant’s employee was thereupon vol¬ 
untary and the jury must return their verdict for the de¬ 
fendant. 

To the refusal to grant defendant’s instruction number 
six, the Court allowed the defendant an exception on the 
ground that if an avenue of escape is permitted a person 
about to be arrested he can not be said to be falsely arrested. 

Defendant’s Instruction #8. 

The jury are instructed as a matter of law, that if they 
find from the evidence that the plaintiff induced or by her 
own actions caused the happening of the events com- 
42 plained of by her with whatever result in damages 
she may have sustained, it is the duty of the jury to 
return their verdict for the defendant. 

To the refusal to grant instruction Number Eight (8), 
the Court allowed the defendant an exception, because if a 
person by his or her own actions cause the happening of 
the events complained of, and by creating a situation or cir¬ 
cumstance which gives to the happening of the alleged ar¬ 
rest the person jso arrested can not then complain. 

Defendant’s Instruction #9. 

The jury are instructed as a matter of law that if they 
should find from a fair preponderance of the evidence that 
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the plaintiff was seized as she alleges, that in assessing dam¬ 
ages to which she may be entitled, they are limited to the 
damages flowing from the seizure rather th4n any dam¬ 
ages which may have resulted by her voluntarily remaining 
in the defendant’s place of business after the alleged seizure. 

| 

To the refusal to grant defendant’s instrucjion Number 
Nine (9) the Court allowed the defendant an exception on 
the ground that if at any time the plaintiff cjlid anything 
which was voluntary, that her voluntary action in so doing 
would not be a cause of action for damages against the de¬ 
fendant no matter what the plaintiff may have done. 


derable de- 


charged the 


Thereupon the Court on its own motion aijd including 
the instruction granted charged the jury as will hereinafter 
more fully appear. 

The defendant noted the exceptions hereinafter appear¬ 
ing. 

Thereupon the jury retired and after cons 
liberation returned to the court-room where tllie following 
proceedings occurred and the Court thereupon 
jury in the same manner as in the first instance^ to-wit: 

The Court: Have you been able to agree upoii a verdict? 

The Foreman: No, sir. 

The Court: Is it a question of fact or a (question of 
law? | 

43 A Juror: It is a question of law. 

The Court: I think I have fully covered this. If 
counsel do not object, I will reread the instructions to the 

jury. _ _ ! 

Mr. Burnett : I have no objection. 

The Court: Just a minute until I get them all 
I will read all these instructions to you. 

A Juror: I wonder if your Honor could morel 
swer one point that we are undecided on, a question of law. 

Mr. Burnett: We have no objection. It will probably save 
a great deal of time. 

Mr. Wood: That suits me, sir. 

The Court: All right. What is the question? 

A Juror: I wish you would instruct us specifically on the 
point of whether or not there is a false imprisonment with¬ 
out any laying of hands on Mrs. Orton, and also give us more 
instructions about the following of her, whether the follow- 


i 

L 


ear ranged. 


or less an- 
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ing itself amounted to a false imprisonment, if she thought 
she was thereby being prevented from leaving the store. 

The Court: I think I had better read you the whole in¬ 
structions. Those things are covered in these instructions, 
I think, the very questions, you asked. 

This is an action for what is technically known as false 
imprisonment. False imprisonment is the unlawful and 
total restraint of the liberty of the person. 

Plaintiff in her declaration charges that the defendant, 
Palais Royal, Incorporated, a corporation, through its agents 
and servants, on the 13th day of December, 1927, forced 
and compelled the plaintiff to go from one portion of the 
defendant’s place of business to another portion of said 
place of business, and that by reason thereof she was im¬ 
prisoned by this defendant, acting through its agents, ser¬ 
vants and employees, and that she was kept in its custody 
and detained and deprived of her liberty, and compelled to 
remain where she did not wish to remain, and go 
44 where she did not wish to go for a long space of 
time. She claims that she was greatly humiliated, 
embarrassed and distressed, and put to great inconvenience, 
vexatious trouble and disgrace. She sues for damages in 
the sum of $10,000. 

The defendant for its plea to the declaration denies the 
allegations in the declaration. It admits that the plain¬ 
tiff was in place of business on the 13th day of December, 
1927, observing and looking over articles of merchandise, 
which it had and offered for sale to the public, and that she 
saw the employee of the defendant while he was inspecting 
the safety of the defendant’s goods and for the protection 
of its property, whereupon she demanded of this employee 
bv what right he was observing her conduct. 


Defendant claims that this employee made no reply, and 
that the plaintiff demanded that said employee accompany 
her to the office of the general superintendent of the defend¬ 
ant, and that without any compulsion or restraint what¬ 
ever on the part of this defendant, or its agent, servant, 
or employee, this plaintiff proceeded to the office of the gen¬ 
eral superintendent, and was followed by the agent of the 
defendant. 

The defendant further claims that the plaintiff volun¬ 
tarily, without any force or threat or persuasion employed 
directly or indir-, entered the office of its general super- 



39 


PALAIS ROYAL, INC., VS. DELLA M. ORTOx{. 

7 

intendent, and after a short conference of ^bout fifteen 
minutes, that the plaintiff voluntarily left the| defendant’s 
place. 

Now, it is for the jury to determine just wh|it happened 
at the store at the time mentioned. 

The burden of proof is upon the plaintiff jto establish 

each and every particular fact, to make out her cause of 

action by a preponderance of the evidence, and unless the 

plaintiff has covered all the material allegations of her 

declaration by such preponderance of the evidence, then 

vour verdict should be for the defendant. 

* 

In determining the preponderance of tjlie evidence 
45 you should take into consideration, nof alone the 
number of witnesses testifying to any fact or state of 
facts for the one side or the other, but you should also take 
into consideration the opportunities of the different wit¬ 
nesses who have testified of seeing, hearing, knowing, or 
remembering what tliev have testified to or about; the 
probability or improbability of their statements; the rela¬ 
tion or connection, if any has been shown, between any of 
the witnesses and parties to the suit, or either of them, and 
their interest, or lack of interest, if any, in the result of 
the suit, and also their conduct and demeanor while testifv- 
ing, and from these and all other facts and circujnstances in 
the case determine where the preponderance lic^s. 

It is your sole and .exclusive province to determine the 
facts and the credibility of witnesses. 

Instruction No. 5 that I grant at the request of the de¬ 
fendant I read to you now: 

i 

“The jury are instructed as a matter of law that false 
imprisonment consists of an unlawful restraint, constraint 
or detention of one against his or her will, and where there 
is no restraint, and where the individual voluntarily re¬ 
mains or voluntarily goes where requested, though at 
liberty to depart if she or he pleases, he or she cannot be 
said to have been falsely imprisoned.” 

The Court instructs the jury that in order to Sustain the 
charge of false imprisonment it is not necessary for the 
plaintiff to show show that the defendant, through its 
agents and servants, shut her up in jail or prisoji, but it is 
sufficient to show that the defendant, at the time[and place 
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alleged and in the manner alleged, totally restrained the 
plaintiff of her liberty or restrained her, in any manner, 
from going where she wished, or doing what she wished. 

The declaration charges that the defendant violated the 
rights of the plaintiff by causing her to be falsely im¬ 
prisoned. One is imprisoned when he is totally deprived 
of his freedom of locomotion, and whether he is deprived 
of his freedom through physical or mental domina- 
46 tion is entirely immaterial. It is for you to de¬ 
termine from all the facts and circumstances of the 
case whether this plaintiff was deprived of her freedom of 
locomotion by the domination of either physical or mental 
restraint upon her. 

If you should find from a preponderance of the evidence 
that this plaintiff was so totally deprived of her freedom of 
locomotion then you will be warranted in finding that she 
was imprisoned. 

1 will now read you Defendant’s Instruction No. 3, which 
l have granted: 

“The iurv are instructed as a matter of law that the de- 
* 

fendant has a lawful right through its agents and em¬ 
ployees employed for that purpose to protect its property, 
and in pursuance of said right the defendant is permitted, 
under the law, tb adopt reasonable means and measures in 
such protect ion .’ 9 

And if von find from the evidence that Peterson was em- 
ployed by the defendant company for the purpose of pro¬ 
tecting its property and that Peterson in discharge of his 
duties kept the plaintiff under observation while she was 
in the store vour verdict should be for the defendant unless 
you should further find that by a preponderance of evi¬ 
dence that Peterson imposed upon the plaintiff such re¬ 
straint as totally deprived her of her freedom of locomo¬ 
tion. 

And now follows Defendant’s Instruction No. 4 that I 
grant at its request: 

“The jury are instructed as a matter of law that if they 
find from the evidence that the plaintiff, Della M. Orton, 
voluntarily accompanied the employee of the defendant to 
the office of Mr. Palmer, then her voluntary act in doing so 
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does not constitute a cause of action for false imprisonment 
and the jury should return its verdict for the defendant.” 

• While, in general, no actual force or compulsory seizure 
is necessary to constitute an arrest or seizur^, there must 
be words used or acts done towards the person to be ar¬ 
rested clearly showing an intention to arrest, and 
47 the submission of such person must be to a threat¬ 
ened and reasonable apprehended force. There 
must be detention against the will of the plaintiff, and it is 
necessary that the plaintiff should know of the imprison¬ 
ment. So you have to find from the evidence that the ques¬ 
tion of fact, whether the plaintiff was unlawfully and 
totally deprived of her freedom of locomotion;—totally in 
the sense of an imposition on her of such restraint as 
caused her to feel that she was for the time befng deprived 
of her freedom and liberty of locomotion. It is not to be 
determined so much by considering what the particular be¬ 
lief of the particular individual at the particular moment: 
was, but it is to be determined by the considerations and 
circumstances which appeared to the mind of the plaintiff 
from the situation she found herself in. If the circum¬ 
stances of the occasion, the conduct of Peterfeon and the 
manner and nature of his address to this plaintiff was such 
as to induce in the mind of a reasonable person the belief 
that he was about to remove her forcibly by physical power, 
if need be if she did not go voluntarily, and if, under such 
circumstances, she yielded and accompanied }iim to Pal¬ 
mer’s office, that would be imposition of such force or re¬ 
straint as would amount to false imprisonment. But if you 
find that under all the facts and circumstances that ap¬ 
pealed to the mind of this plaintiff at the time, a reason¬ 
able person would not have apprehended or bplieved that 
Peterson was about to force her to go to Palmer’s office if 
she refused to voluntarily go, then, in such situation, there 
would not be the element of restraint such as is necessary 
to amount to a false imprisonment. 

Now, I read following that Defendant’s Instruction No. 7: 

4 ‘The jury are instructed that if they should find for the 
plaintiff then in assessing the damages to which she is en¬ 
titled they are limited to the actual damage suffered.” 

6—5717a 



42 


PALAIS ROYAL, INC., VS. DELLA M. ORTON. 


If you find for the plaintiff in fixing the amount of 

48 damages, then they are authorized to consider the 
injured feelings of the plaintiff, the indignity en¬ 
dured, the humiliation, wounded pride and mental suffer¬ 
ing, she underwent, and the like and to allow such damages 
as would fairly and fully compensate her, not exceeding the 
amount named in the declaration. 

And, finally, I read to you the Plaintiff’s Prayer No. 11, 
which I granted: 

“If the jury find for the plaintiff, then in assessing dam¬ 
ages the jury are at liberty to consider the public place of 
plaintiff’s restraint, the publicity given to plaintiff’s re¬ 
straint at such place, by the acts and words of defendant’s 
employee, if any, and the persons who heard of and saw the 
restraint of plaintiff by defendant’s employee.” 

You will retire to your jury room and further consider 
of vour verdict. 

•s 

A Juror: Your Honor, I wonder if I couldn’t ask for one 
very specific question of law. It will certainly expedite 
matters if vou can answer it. 

mf 

The Court: I think I have covered in these instructions 
most every phase of this case, and these matters are espe¬ 
cially matters of fact and exclusively for you to determine. 
« * • 

It would be improper for me even to intimate how I feel 
about this case and I have not intimated it. I do not want 
to be understood as having intimated it and I must leave 
it to this jury to determine what are the facts. And you 
will return a verdict under the facts as you find them to be 
under the instructions. 

Mr. Burnett: Your honor, you read part of the instruction 
the Court gave in the case of the United Cigar Stores against 
Young, but would you further say to them that the para¬ 
graph preceding, which your Honor did not cover, where 
the lower court told the jury: 

“Whether the person is deprived of her freedom of loco¬ 
motion by physical or mental domination is entirely 

49 immaterial, the ultimate question being was she de¬ 
prived of her freedom of locomotion by the domina¬ 
tion of either physical or mental restraint upon her. If 
one has been so deprived of her freedom of locomotion then 
she has been imprisoned.” 
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Then your Honor followed it by- 

The Court (interposing): I think I substantially said that, 
didn’t I? 

Mr. Wood: But the difficulty, if the Court please, is that 
she said she was forced, and there is no allegation about 
that. 

Mr. Burnett: That makes no difference. 

The Court: I do not care about that, gentleman. I think 
I have covered that subject. | 

You will retire to your jury room, ladies and! gentlemen, 
and consider of your verdict. 

Mr. Wood I want for the purposes of the record to renew 
my exceptions to this portion of your Honor’s charge which 
related to putting the plaintiff into fear. | 

The Court: All right. | 

Mr. W^ood: Because it is not substantiated by the evidence. 

The Court: All right. I read these same instructions, 
you know, and the record will show the exceptions to the 
reading of these instructions for the reason you gave here¬ 
tofore. 

Mr. Wood: Surely. 

The Court: Very well. 

Whereupon before the jury retired, the defendant noted 
and was granted an exception as above to the portions of 
the Court’s general charge wherein the Court instructed 
the jury if they believed that the defendant wasjrestrained 
through fear, the imposition of mental domination or 
through the exercise of superior will on the! following 
grounds, to-wit: 

(a) The declaration contains no allegation th|at the de¬ 
fendant was imprisoned by the imposition upon her 

50 of mental restraint caused by superior will or by the 
defendant having placed her in fear, the allegation 
in the declaration being that she was physically forced to 
remain in the defendant’s place of business. 

(b) Because there is no evidence in the case} that the 
plaintiff was placed in fear or that she was Restrained 
through the exercise of any superior will or by the imposi¬ 
tion of mental domination or restraint. 

(c) That the instruction of the Court to the Jury with 
regard to the foregoing assumed the existence of facts not 
in evidence. 
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Be it remembered that each of the separate and several 
exceptions taken by counsel for the defendant as herein set 
forth was so taken by counsel then and there before the jury 
retired and each of said exceptions were then and there 
separately and severally noted by the Justice presiding at 
the trial and the Counsel for the defendant prays the Court 
to sign, seal, make same a part of his bill of exceptions and 
the same is accordingly done and made a part of the record 
in this cause this 15th day of April, 1932. 

0. R. LUHRING, 

J ustice. 


Settled by consent. 

JOHN H. BURNETT, 

Attorney for Plaintiff. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1932 j 

- j 

No. 5717 

PALAIS ROYAL, INC., A BODY CORPORATE, 

APPELLANT, j 

VS, 

DELLA M. ORTON, APPELLEE. 

__ 

APPEAL FROM SUPREME COURT OF DISTRICT 

OF COLUMBIA. 

I 

I 

_ 

BRIEF OF APPELLEE. 

STATEMENT OF CASE 

I 

This was an action for false imprisonment. The 
appellee, hereinafter called plaintiff, sued the appellant, 
hereinafter called defendant. The jury returnbd a 
verdict for plaintiff for $750.00. From that verdict 
defendant appeals. 

This case was heard by two different juries. ^4fter 
two days trial the first jury returned a verdict for 
plaintiff for $1000.00 (R. 6). This was set aside by 
the court (R. 7). The second trial occupied two days 
and the second jury returned a verdict for plaintiff 
for $750.00 (R. 7). 

The evidence offered by plaintiff showed that she 
entered the store of defendant, bought some beads and 
left the bead counter (R. 16). Peterson, a detective 
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of defendant company, followed her about the store, 
grabbed her by the arm and shoved her about 35 feet, 
saying that if plaintiff did not get out he would put her 
under arrest. (R. 17, 20.) Plaintiff said she knew Mr. 
Palmer, the manager of the store, whereupon Peterson 
released her and, accompanied by another man, “took’’ 
plaintiff to Mr. Palmer’s office (R. 17, 19, 20), a distance 
of 100 to 150 feet from the scene of plaintiff’s first 
detention (R. 10). 

Peterson was following the instructions of the general 
manager of the store in bringing plaintiff to Mr. Palmer’s 
office. (R. 32.) 

Defendant produced several witnesses who testified 
about some of the facts plaintiff testified to, but Peterson 
did not testifv. Defendant accounted for his absence 
by proving that Peterson had left this country. No 
effort was made to locate Peterson nor to take his de¬ 
position. 

ARGUMENT 

Assignments of Error 1, 5, 6 

These assignments of error are based upon the refusal 
of the Court to direct a verdict for defendant. By 
introducing evidence, defendant waived his motions to 
direct a verdict which were made upon the opening 
statement and at the close of the plaintiff’s case. 

Washington Utilities Co., vs. Wadley, 44 
App. D. C. 176. 

We are then concerned with the motion to direct a 
verdict made at the close of the entire case. The 
reasons stated therefor were: 

“(a) Because of a variance between the proof 
and the allegations of the declaration: 

“(b) Because the plaintiff had failed to sus¬ 
tain the burden of proof.” (R. 35.) 
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The first ground is without merit because plaintiff 
testified that defendants employee “took me by the 
arm and was shoving me as if I wasn't going fast enough. 
He said, Tf you don't get out of the store I will put 
you under arrest'.'' (R. 17.) The defendant's] em¬ 
ployee then accompanied plaintiff to the office of the 
manager of the store to identify herself (R. 17, 19, 20). 

This constitutes a clear case of false imprisonmnent. 
The circumstances of the occasion were such as to 
induce in the mind of any reasonable person the belief 
that defendant's employee was about to remov^ her 
from defendant's store, forcibly, if she did net go 
voluntarily. Plaintiff yielded and accompanied de¬ 
fendants employee to the office in defendant's ^tore. 
That was such imposition of physical and mental duress 
as amounts to false imprisonment. 

United Cigar Store vs. Young, 36 App. 

D. C. 390. 

In the case of Mahan vs. Adam, 144 Md. 355, 365, 
(124 At. 901), the Court said: 

“To constitute a case of false imprisonment 
there must be some direct restraint of the person; 
but to constitute imprisonment in such case, con¬ 
finement in jail or prison is not essential. jAny 
exercise of force, or threat of force, by which 
in fact the other person is deprived of his liberty, 
compelled to remain where he does not wi^h to 
remain, or to go where he does not wish to $o, is 
in imprisonment; the essence of the tort corjsists 
in depriving the plaintiff of his liberty without 
justification, and the good or evil intention of 
the defendant does not excuse or create the ^ort, 
11 R. C. L. 791. Or, as said by this Court, 
any deprivation by one person of the liberty of 
another without his consent, whether by violence, 
threat or otherwise, constitutes an imprison¬ 
ment, and if this is done unlawfully, it is false 
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imprisonment, without regard to whether it 
is done with or without probable cause. Lewin 
vs. Uzuber, 65 Md. 341; Bernheimer vs. Becker, 
102 Md. 254; Fisher vs. Ensminger, 140 Md. 
620.” 

The second ground of the motion to direct a verdict 
is without merit. The truth of plaintiff’s evidence was 
for the jury. 

Takahashi vs. Hecht Co., 60 App. D. C. 176, 
179. 

Assignments of Error 2 and 3 

Assignments of error 2 and 3 cannot be sustained The 
trial court can ask any question that is proper for an 
attornev to ask. 

Gas Co. vs. Colin, 157 Md. 596, 601, 146 
At. 750. 

The Court can propound any proper question to a 
witness with the view of bringing out any material 
evidence in the case. 

Commercial Citv Bank vs. Mitchell, 152 
Ga. 600, 602, 110 S. E. 725. 

The Court stated that the reason he examined plaintiff 
was because he “could not get the picture” (R. 21). 

Where the Court feels that it has not sufficient in¬ 
formation he may cross-examine a witness. 

Martin Fertilizer Co. vs. Thomas <fc Co., 135 
Md. 633, 639, 640, 109 At. 458. 

The examination of a witness by a trial judge is a 
matter of discretion and will not be interfered with 
except in a clear case of abuse. 

Ferguson vs. Hersch, 54 Ind. 337, 338; 

Sessions vs. Rice, 70 Iowa 306, 307, 308; 

South Omaha vs. Fennell (Neb) 94 N. W. 632. 



Moreover, the testimony adduced by the court was 
not objected to until the conclusion thereof when counsel 
for defendant moved to strike the same. 


Assignment of Error 4 


The fourth assignment of error is based upon the 
admission of the testimony of the witness Barrick who 
testified as to the physical and nervous condition of 
the plaintiff after the false imprisonment. 

The declaration alleged that plaintiff “has” suffered 
great bodily pain. The declaration was filed eleven 
months after the false imprisonment, the evidence 
admitted was as to the condition of the plaintiff for 
one month after the false imprisonment. Such an 
allegation would allow the plaintiff to prove all injuries 
up to the time of the filing of the declaration. 

In Gadsden, etc. Hospital vs. Hamilton, 212 Ala. 
531, (103 So. 553, 40 A. L. R. 294), the Court held that 


plaintiff and her mother could testify as to plain¬ 
tiff’s nervousness before and after the false imprison¬ 
ment. 

The Court said, p. 532 of the State report: 

| 

“(2) More obviously were the rulings cjf the 
Court correct which allowed plaintiff’s mpther 
to testify to plaintiff’s relative condition before 
and after the alleged wrong. It has always 
been the rule to permit a witness to state the 
appearance of a person; that is, what [such 
appearance indicated. Many examples migpt be 
cited. The following will suffice: Carney vs. 
St. 79 Ala. 14; South, etc. R. vs. McLendon, 
63 Ala. 266; Thornton vs. St. 113 Ala. 43, 21 
So. 356, 59 A. S. R. 97.” 


The witness Lastfogel testified to the same effect 
and the testimony was not objected to. (R. 25, 2^.) 
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Assignment of Error 7 

Assignment of error 7 is based upon the granting of 
plaintiff’s prayer number eleven. That prayer told the 
jury that if they found for the plaintiff they should 
consider the public place of, and publicity given to, 
plaintiff’s restraint, in assessing damages. 

Plaintiff was falsely imprisoned in the store of de¬ 
fendant in which plaintiff stated, without contradiction 
that ‘‘there was quite a crowd . . . at Christmas 

shopping time.” (R. 17.) 

In Wilson vs. Orr, 210 Ala. 93, 95, 97 So. 133, the 
Court said: 

“(4, 5) The Court did not err in permitting 
proof of the circumstances of the arrest, the 
place, the street, in the presence of people, 
and the number present. Walling rs. Field, 
209 Ala. 389, 96 So. 471.” 

The Court should then be permitted to tell the jury 
the effect and purpose of the admission of such testimony. 

The greater the publicity, the greater the damage. 

The appellant cites no contrary authority. 

Assignment of Error 8 

Assignment of Error Xo. 8 is noted as waived since 
no argument thereon appears in the brief of appellant. 

Assignment of Error 9 

Assignment of Error 9 complains of the instruction 
of the court (R. 39) wherein the court told the jury 
that it was not necessary to recovery that plaintiff be 
shut up but it was sufficient if defendant totally re¬ 
strained plaintiff of her liberty or from going where, 
or doing what she wished. 

Undoubtedly, that is the law. 

Nothing is found in appellant’s brief to the contrary, 
no cases are cited. 
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The Court so charged in United Cigar Stored, etc. 
vs. Young, 36 App. D. C. 390, and this court affirmed 
that action. 

| 

Assignment of Error 10 

The 10th assignment of error is based upon the clharge 
of the court (R. 40) wherein the Court stated that rrfental 
or physical domination was sufficient to constitute 
imprisonment. 

Such a charge was approved by this court in the 
case of United Cigar Stores vs. Young, 36 App. I). C. 
390. ! 

Appellant cites no authority, contra. 

Assignment of Error 11 

Assignment of Error 11 is based upon the charge of 
the court (R. 41) wherein the court charged the jury 
that they were to consider the circumstances plaintiff 
found herself in at the time as well as the conduct of 
defendant’s employee in determining whether plajntiff 
was restrained or not. 

This instruction was given in United Cigar Store 
vs. Young, 36 App. D. C. 390 and was approved by this 
Court. 

Appellant cites no cases, contra. 

Assignment of Error 12 

Assignment of error 12 is based upon the failure of 
the court, of its own ?notion and without request of 
counsel, to discharge the jury because of the jury’s 
misconception of its function. 

There is nothing in the record upon which to Ipase 
this assignment. 

Counsel did not request it at the time and tookj no 
exception to the court’s action in charging the juiiy a 
second time. (R. 37-38.) 
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Such point was not even urged in the motion for a 
new trial i (R. 8), but appears for the first time in the 
assignments of error. 

It is without basis and devoid of merit. 

Assignment of Error 13 

Quite a few pages of appellant’s brief are addressed 
to the alleged error that the Court refused to grant 
the motion for a new’ trial. 

The refusal by the trial court of such a motion must 
amount to an abuse of descretion before it can be 
assigned as error. There is no such charge made by 
counsel. 

Capital Trac. Co. vs. Sneed, 58 App. D. C. 

141, 146; 

Fitzgerald vs. Dodson, et al., 58 App. D. C. 

150. 

Where “no error of law’ is show’n in the record the 
refusal of a new trial is not a ground of appeal.” 

Ricketts vs. U. S. 59 App. D. C.7, 49. 

CONCLUSION 

This case w*as heard by 2 different juries. The 
first gave plaintiff a verdict of 81000 (R. 6). The 
second returned a verdict for S750.00. 

There must be some merit to appellee’s case. Tw’o 
different juries decided that she w’as falsely imprisoned. 

Where two trials have resulted in the same verdict 
and the evidence was conflicting the case will not be 
reversed “unless after allowing all reasonable pre¬ 
sumptions of its correctness the preponderance of the 
evidence against the verdict is so decided as to clearly 
convince the court that it is w’rong and unjust.” 

Met. L. Ins. Co. vs. Goodman, 196 Ala. 

304, 308, 71 So. 409. 


(196 


In Miller vs. Cont. Ins. Co., 157 Minn. 489, 491, 

N. W. 651), the Court said: 

“. . . after two juries, who saw and ob¬ 

served the witnesses, have drawn the samd con¬ 
clusions from their testimony, the litigation should 
end.” (citing cases.) 

See also: Sisk vs. Dillman, etc. Co., i(Mo. 
App.) 190 S. W. 389, 391; 

Caccione vs. Zuio (R. I.), 102 At. 35, 36. 

The doctrine of concurring verdicts is superior to the 
rule as to the force to be given the decision of th^ trial 
judge in passing upon the motion for a new trial. 

Carr vs. Amer. Lac. Co., 31 R. I. 234, 245, 
77 At. 104. 1 

See also: Jones vs. Old Dominion, et^., 82 
Va. 140, 149-151, 3 A. L. R. 92. 


Much weight should be given to the fact, thajt the 
judgment is sustained by two different verdicts, rendered 
by different juries, on different trials of the same clause. 

St. vs. Cross, 12 Iow r a 66, 68. J 

See also: Flege vs. St., 98 Neb. 587,1 594, 
153 N. W. 579; 2 R. C. L. 199 Sec. 169. 


The judgment of the court below’ should be affirmed. 
Respectfully submitted, 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 


Attorneys for Appellee . 



